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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

PRESENT:- N. AKHTAR, AJS 
   Addl. Sessions Judge, 
   Sonitpur::Tezpur. 

 

Criminal Revision No. 22 (S-2) of 2019 

 
   Sri Dayanand Sharma--------------------------Petitioner 

 
-Vs- 

   1. State of Assam and, 

   2. Inspector of Excise----------------OppositeParties. 

 

FOR THE PETITIONER  :- Mr.P.S.Sethi, Advocate. 

FOR THE OPPOSITE PARTY   :- Mr.P.K.Sharma, Learned Addl. P.P. 

DATE OF HEARING   :- 24.06.2019. 

 DATE OF JUDGMENT   :- 29.06.2019. 

 

JUDGMENT 
 

1. This revision u/s 397/399 of the CrPC has been directed against the 

order dated. 6.6.2019passed by the learned Judicial Magistrate, First 

Class, Sonitpur at Tezpur in connection with Rangapara Excise Case No. 

18/2019 whereby a petition filed by the petitioner U/s 451 of the CrPC 

has been rejected.  

2. Facts which are necessary for disposal of this revision are that based on 

a secret information, on 27.5.2019, a truck bearing Regn. No. AS-09/C-

1561 carrying 1350 cases of Indian Made Foreign Liquor (IMFL) was 

intercepted by the officials of Excise Department, at Bhalukpong-

Balipara Road under Chariduar Police Station. On examination of the 
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relevant papers, it has appeared to the concerned officials that the 

consignment was coming from M/s MTM Wine and Bottles Private 

Limited, Bhalukpong, West Kameng District, Arunachal Pradesh and was 

supposed to proceed towards M/s Superior Distributors, Bordumsa, 

Changlang District, Arunachal Pradesh via Assam. It was further 

revealed that the consignment was being carried against two different 

permits of 1000 cases each, and both the said permits were revalidated 

after expiry of the originally allotted time of execution. It has also 

appeared from the examination of the papers that there were short 

supplies of 150 cases against one permit and 500 cases against another 

permit and short supply certificates were also given by the concerned 

Assistant Commissioner of Excise, Govt. of Arunachal Pradesh, Itanagar.  

3. The Excise officials of Rangapara Circle has entertained doubts on two 

aspects. Firstly, two orders of extension of validity of two different 

permits were given by a single letter being number: EX-115/08 dated 

13.5.2019, and secondly, a large proportion of the IMFL are packed in 

cartons of different brand displaying the name as ‘Khukri’ whereas the 

original brand was ‘5 Rifles Whisky’. It was therefore suspected by the 

concerned Excise officials that the consignment is designed to spill the 

liquor in grey market areas of Assam causing huge loss of revenue to 

the government. Therefore, the truck with the cartons of IMFL was 

seized and the driver of the truck was arrested and forwarded to the 

court alleging commission of an offence U/s 53 (1) of Assam Excise 

(Amendment) Act, 2018. The seizure was also reported to the 

concerned Magistrate as per provision of law.  

4. On 6.6.2019, a petition seeking zimma of the seized truck along with 

1350 nos of cartons of IMFL loaded in the said truck, was preferred 

before the learned Judicial Magistrate, First Class. After hearing the 

learned counsel for the parties and also having considered the materials 

available on record, the learned Magistrate has rejected the prayer of 

the petitioner vide order dated 6.6.2019. 
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5. Being highly aggrieved by the aforesaid order of rejection of the prayer 

for zimma of the seized truck along with the IMFL cartons, the 

petitioner has preferred this revision. Having admitted the revision, 

notice wasissued upon the opposite parties and they have entered their 

appearance. The relevant record was also called for which has been 

received and perused. Upon consideration of the factual and legal 

position, the following point has been framed for determination: 

POINT FOR DETERMINATION 

 Whether the order dated 6.6.2019 passed by the learned 

Magistrate in Excise Case No. 18/2019-20 in respect of 

zimma of the seized truck along with the seized IMFL 

cartons, is sustainable in law or needs any interference in 

this revision? 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION 

6. I have carefully gone through the impugned order dated 6-6-19 passed 

by the Ld. Judicial Magistrate, First Class, Tezpur, Sonitpur. The 

relevant case record has been perused. I have also heard ld. counsel 

for both the sides.  

7. The learned counsel for the petitioner has strenuously argued that the 

truck and the cartons containing IMFL has been seized by the officials 

of Excise Department, Rangapara Circle without any valid reason. It 

was further argued that the consignment was absolutely legal and it 

had all the necessary permits and other documents which are required 

to be carried under the law, but nonetheless, the truck and the cartons 

of IMFL have been seized by the Excise officials. It was further argued 

that no valid reason could be assigned by the seizing officials but the 

learned Magistrate has failed to consider the said aspect while 
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considering the prayer for zimma of the seized truck and cartons and as 

such, the impugned order is not sustainable in law.    

8. On the other hand, the learned Addl. P.P. has submitted that the IMFL 

cartons were carried in the seized truck without any valid documents 

and so, the seizure of the same was justified and the learned Magistrate 

committed no error in rejecting the petition for zimma of the seized 

articles. 

9. It appears from the materials available on record that the officials of the 

excise department had inspected and examined a number of documents 

and papers pertaining to the consignment which was being carried in 

the seized truck. It further appears from the record that no satisfactory 

reason could be assigned by the seizing officials except that two orders 

of extension of validity of two different permits were given by a single 

letter and that a large proportion of the IMFL are packed in cartons of 

different brand displaying the name as ‘Khukri’ whereas the original 

brand was ‘5 Rifles Whisky’. I have carefully considered the aforesaid 

contention raised by the seizing officials of the Excise department. In 

my opinion, the reasons so given are not satisfactory. The learned 

counsel for the petitioner has submitted before the court a number of 

papers relating to the said consignment for inspection of the court. I 

have perused the aforesaid papers. Copies of the said papers are also 

submitted along with the revision petition. 

10. It clearly appears from the perusal of the aforesaid papers that the 

IMFL cartons were carried against two different permits which are 

absolutely valid and prima facie, do not indicate any infirmity. 

Moreover, each of the papers shows the endorsements made thereon 

by the Excise officials while the consignment was on transit. It further 

appears that VAT, GST etcwere all duly paid against the consignment 

and there was no anomalies to this effect. There is also no contention 

raised by the officials of the Excise Department that there was any 
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infirmities on these aspects. The only contention raised was that two 

orders of extension of validity of two different permits were given by a 

single letter and that a large proportion of the IMFL are packed in 

cartons of different brand displaying the name as ‘Khukri’ whereas the 

original brand was ‘5 Rifles Whisky’. Even if the aforesaid contentions 

are taken to be true, I am of the opinion that the contentions so made 

do not prima-facie attract the penal provision of Sec. 53 (1) of Assam 

Excise (Amendment) Act, 2018. This apart, if upon further investigation, 

any other incriminating materials come up, the accused and all other 

whose complicity is established, would face the legal consequences. But 

I fail to understand as to why the truck and the cartons of IMFL have 

been seized by the officials while there was no allegation that the 

consignment was bereft of legal documents. The learned Magistrate 

herself made an observation in her order dated 30.5.2019 while 

releasing the accused on bail, that the accused was having all the 

required documents which are checked and found by the concerned 

authority. Therefore, in my humble opinion, the prayer for zimma of the 

seized truck and IMFL cartons ought not to have been rejected. 

11. There is yet another aspect of the matter which needs to be addressed. 

On perusal of the impugned order dated 6.6.2019, it appears that the 

learned Magistrate has observed that as per the provisions of the 

Assam Excise (Amendment) Act, 2018, the articles seized by the Excise 

authority are liable to confiscation and so, while rejecting the prayer for 

zimma, it was also observed that the petitioner is at liberty to approach 

the District Magistrate. I have carefully considered this aspect of law. 

12. What is important to point out at the outset is that the Assam Excise 

Act, 1910 has been repealed by the Assam Excise Act, 2000 which also 

received the assent of the Governor on 20th September, 2000. Sec. 85 

of the said Act speaks, in clear terms, of the said repeal. Sec. 74 of 

the Act of 2000 speaks in clear terms that any article shall be 

liable to confiscation under the Act only when an offence 
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punishable under the Act has been committed.Sec. 75 (1) 

provides that when in any case tried by a Magistrate, the Magistrate 

decided that anything is liable to confiscation under Sec. 74, he shall 

order such thing to be confiscated at the disposal of the collector. 

Sec.75 (2) applies in a situation when the officer investigating a case 

finds that anything seized is not liable to confiscation. In such a 

situation, the officer investigating the case or the collector shall order 

delivery of such thing to the person from whose possession, the same 

was seized. Sec. 75 (3) applies in a situation when the collector finds 

that an offence has been committed and the thing seized is liable to 

confiscation but the offender is not known or cannot be found. Even in 

such a situation, the collector has to wait until expiration of two months’ 

time so as to enable any person to establish his claim or right in respect 

of the thing which is intended to be confiscated.  

13. Thus, from the conjoint reading of the aforesaid provisions, it is 

nowhere found that the jurisdiction of the Magistrate U/s 451 of the 

CrPC is absolutely barred. There are certain statues which specifically 

bar the jurisdiction of the Magistrate in respect of exercise of the 

powers U/s 451 of the CrPC. Sec. 6-E of the Essential Commodities 

Act, 1955 makes such a provision providing an absolute bar as 

afore-stated. But from the perusal of the relevant provisions of the 

Assam Excise Act, 2000, I do not find that there is any such absolute 

bar on the power of the Magistrate to dispose of any such thing which 

is seized in connection with any offence alleged to have been 

committed by the accused. Rather, it appears to me from the perusal of 

the relevant provisions that a confiscation proceeding may be initiated 

under Sec. 74 of the Act only when an offence has been committed and 

not when an offence is alleged to have been committed. Moreover, 

such initiative for confiscation shall be taken only on the basis of an 

order of the Magistrate as provided U/s 75 (1) of the Act of 2000. None 

of the aforesaid situations has arisen in the present proceeding. There 
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is also nothing in the record to show that any confiscation proceeding 

has been pending with the Excise authority though the seizures were 

made on 29.5.2019.  

14. It is again relevant to point out here that in the case of Sunderbhai 

Ambalal Desai and C.M. Mudaliar Vs State of Gujarat,reported in 

(2003) AIR (SC) 638, the Hon’ble Apex Court has given a broad 

guideline with respect to disposal/custody of different properties seized 

during investigation. In the said decision, the Hon’ble Apex Court has 

clearly mandated that the seized vehicle should not be retained in the 

police station for a long time and the magistrate should pass 

appropriate order immediately by taking appropriate bond and 

guarantee etc. as well as security for return of the said vehicle, if 

required at any point of time. It further appears from the aforesaid 

decision that the Hon’ble Apex Court has also observed that 

the order as to custody of any property should be immediately 

and promptly made and articles are not be kept for a long time 

at the police station, in any case, for not more than fifteen days 

to one month. 

15. It further appears from the aforesaid decision that the Hon’ble Apex 

Court has, with regard to seized liquor, made the following 

observations: 

“For articles such as seized liquor also, prompt 

action should be taken in disposing it of after 

preparing necessary panchnama. If sample is 

required to be taken, sample may be kept properly 

after sending it to the chemical analyser, if 

required. But in no case, large quantity of liquor 

should be stored at the police station. No purpose 

is served by such storing.” 
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16. In the light of what has been discussed and pointed out above, I am of 

the considered opinion that the impugned order dated 6.6.2019 passed 

by the learned Magistrate is not sustainable in law.  

17. The revision hence, stands allowed and the impugned order 

dated 6.6.2019 stands set aside. It is directed that the 

concerned Excise Officials shall release the seized truck along 

with the cartons of seized liquor to the petitioner after due 

verification of the identity etc. of the petitioner upon execution 

of a bond of Rs. 10,00000/- (Rupees ten lacs) for the seized 

truck and another bond of Rs. 10,00000/- (Rupees ten lacs) for 

the seized cartons of liquor on condition that the said seized 

truck/articles shall be produced before the court whenever 

called upon to do so and also that the seized truck shall not be 

sold/alienated or disposed of in any other manner.  

18. Let the relevant case record be sent back to the learned Magistrate 

along with a copy of this judgment for ensuring compliance of the 

aforesaid directions.  

  Given under my hand and seal of this court on 

the29thday of June/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
     Sonitpur::Tezpur. 


